Module V: Bilateral and multilateral instruments of judicial cooperation in criminal matters
Unit 16: Sector-specific Conventions. Special reference to terrorism. International instruments for combating money laundering and terrorist financing


SELF-ASSESSMENT QUESTIONNAIRE
1. In your opinion, what is the most difficult part of obtaining international consensus on the fight against terrorism?

· There is disagreement regarding what the methods for fighting terrorism should be.

· There is no agreement on the most effective way of combating terrorism.

· The states have failed to agree on whether the “war on terror” or the “legal fight” or legal approach under the rule of law is the best way of addressing said criminal phenomenon.

· There is no common, universally accepted opinion on what terrorism is, i.e., on the concept of terrorism.

· There is disagreement regarding who should finance the fight against terrorism.

· There is disagreement regarding who should be legally responsible for the fight against terrorism.

· There is no agreement on whether the International Criminal Court or the national courts should take care of the fight against terrorism.  

· At present, no international body is involved in the search for international consensus on the fight against terrorism.

Comment: Even today, although to a far lesser degree than in the past, there are discrepancies on what should be understood by terrorism and terrorist acts and distinguishing them from political crimes. Some states continue maintaining the legitimacy of violent means to achieve legitimate political aims, such as achieving self-rule in situations of colonial domination, when invaded by a foreign army, etcetera. 

It is true that there are different models for fighting terrorism, i.e., whether it should be tackled on a military basis in what has come to be called the “war on terror” or whether it should be combated like any other criminal activity, via strictly legal means under the rule of law. Both approaches coexist in a universal ambit and are even accepted as valid by many states; in reality, they do not represent an obstacle, or at least not a primary obstacle, to the search for international consensus on the fight against terrorism.

2. State, from your point of view, whether the following statement is true or false: One cannot speak of terrorism during a situation of armed conflict.

Comment: Even though in general terms the word terrorism refers to situations in which an armed conflict neither exists nor has been formally declared or assumed de facto, either internationally or internally, the fact is that it cannot be ruled out that this phenomenon may appear during an armed conflict. It is also true that many international treaties on terrorism expressly exclude situations of armed conflict from their scope of application. Nevertheless, this does not mean that it is impossible. The four Geneva Conventions of 1959 and their additional protocols, which constitute the basic rules governing international humanitarian law, do not rule out this possibility at all. What is more, even though there is no express regulation considering such acts to be war crimes, if we are dealing with acts perpetrated in order to terrorise the civilian population, we have to accept that forms and situations of war terrorism exist, not only in theory, but in reality, particularly those that take the form of indiscriminate attacks against the civilian population or internationally protected subjects, i.e., those acts of war aimed at securing objectives that are not purely military. It is more difficult to consider acts perpetrated against purely military targets as terrorism. The discussion here revolves around cases of asymmetric war and the use of unconventional tactics and arms in particular, i.e. guerrilla warfare, suicide attacks, hostage taking, etc.

3. When international treaties talk about international cooperation in the fight against terrorism, what are they referring to?

· Purely the obligation to extradite.

· Purely the obligation to prosecute the alleged perpetrators located in the territory of a country.

· The obligation to extradite or, when this is not possible, to prosecute the alleged perpetrators located in the territory of a country.

· They refer to multiple forms of collaboration that range from police cooperation to different forms of judicial cooperation stricto sensu without establishing a numerus clausus and referring both to preventing and punishing terrorist offences.
4. What are the most remarkable characteristics of the sector-specific United Nations Conventions?
a. They are universally obligatory.

b. They are directly obligatory.

c. They are complete and exhaustive regarding the particular subject matter.

d. They design and develop specific mechanisms for the international fight against terrorism.

e. They impose the obligation for countries, at any rate, to prosecute those suspected of committing a terrorist act who are located in their territory.

f. They establish obligatory types of crime that are directly applicable.

g. They contain definitions of conduct related to terrorism and the states assume the obligation to incorporate them into their legal systems and establish punishment in accordance with the seriousness of the conduct.

h. They rule out considering these acts as political crimes. 

i. They establish the obligation to extradite at all times. 

Comment: The only clearly correct answers are g and h. The rest are either completely or partially incorrect. They are not self-executing treaties and they establish certain obligations to include types of conduct and thus can be said to represent a kind of international code in relation to terrorism but purely for reference purposes and not directly applicable. 

The same can be said of the other regional conventions or framework decisions of the European Union. However, although they are not attributed the same direct effect as community Directives, after the Judgment of the Court of Justice of the European Communities of 16 June 2005, the María Pupino case, C-105/03, the Luxembourg Court of Justice extended the theory of the “conforming interpretation” to framework decisions under the third pillar. In this way, national courts are obliged to interpret their legal system in line with the provisions of the applicable framework decisions in the area in question. Nevertheless, as it is a criminal law question, governed by the strict principle of legality, it does not seem at all likely that the conduct envisaged in said instruments will be directly obligatory for the states. 

5. True or false?
a. The sector-specific UN Conventions on terrorism function separately from those of the Council of Europe and the Framework Decisions of the EU and have nothing to do with each other.

b. Each one has a specific scope of application from both a territorial and objective point of view.

c. The UN Conventions apply in the absence of regional ones governing the same area.

d. The UN Conventions on terrorism provide a framework of reference and the regional Conventions do not operate independently, but instead supplement the others to a large extent.

e. The UN Conventions are not directly applicable, while those of the Council of Europe and the EU instruments are.

f. The relationship between universal and regional Conventions on terrorism is one of: Supremacy? Hierarchy? Dependence? Subsidiarity? Complementarity? Competition? Equality?

Comment: In truth, the only absolutely correct answer is d. The others all contain some conceptual errors. The relationship between universal and regional conventions is one of competition and complementarity, on an equal basis.

6. What rules does the Spanish legal framework contain in relation to international cooperation in the fight against terrorism?

· Only the international conventions ratified by Spain.

· Only the internal laws used to incorporate international mandates into Spanish domestic law. 

· Both the treaties and other international instruments and Spanish domestic law pertaining to that area.

Answer: It is the treaties and other international instruments and Spanish domestic law pertaining to that area, notwithstanding the different value they have taking into account Article 96 of the Constitution and in any event their self-executing nature, coexisting with domestic law. At any rate, their value as soft law is not insignificant.

7. State which of the following statements are true:

a. Universal and regional treaties only contain suppressive rules, aimed at punishing those who have committed terrorist acts.

b. They only aim to prevent terrorism and regulate conduct in order to avoid terrorist conduct to the extent possible, establishing criminal punishments.

c. They contain both types of rules.

d. They contain different types of rules, some of which refer to the definition of types of crimes, others regarding cooperation, human rights, with the ultimate aim of both sanctioning and preventing future terrorist acts.

Answer: c and d are clearly correct. There are conventions that are more obviously suppressive but others tend to seek the prevention of terrorism. In any event, even the suppressive ones intend to stop terrorism by means of general prevention. The Conventions do not only contain rules establishing criminal penalties for acts.

8. What value to the UN and EU do lists of terrorist organisations have for the Spanish courts?

· They are binding and the organizations therein must be considered of a terrorist nature.

· They imply a presumption of iuris tantum and allow the presentation of evidence to the contrary.

· They have sufficient evidentiary value for them to be considered of a terrorist nature without the need for supplementary evidence.

· They are evidence that must be backed up with more evidence or other kinds of supplementary evidence.

· They have no evidentiary value.

9. The UN International Convention for the suppression of terrorist financing:
a. Is one of the oldest UN Conventions regarding terrorism.

b. Is one of the “lesser” Conventions which applies only to the economic aspects of terrorist activities.

c. Constitutes one of the most modern and valid conventions and is singularly important from the point of view of the prevention of terrorism via its financing.

d. It is a secondary, residual Convention and the important financial aspects of terrorism are dealt with in other international conventions, particularly the multiple, more elaborate ones dealing with money laundering.

Answer: c is correct. This Convention, together with other supplementary regional and EU ones and other interregional instruments such as the Resolutions of the UN Security Council, is singularly important in the new strategies for preventing terrorism by means of controlling its sources of financing. It is equally important from the point of view of the definition of terrorism and terrorist acts.

10. The Financial Action Task Force on Money Laundering (FATF) is:

a. A UN body whose purpose is to draft and promote measures to combat money laundering.

b. A Council of Europe body whose purpose is to draft and promote measures to combat money laundering.

c. An intergovernmental body whose purpose is to draft and promote measures to combat money laundering.

d. An International Monetary Fund body whose purpose is to draft and promote measures to combat money laundering.

e. A body created inside the EU whose purpose is to draft and promote measures to combat money laundering.

Answer: c is correct as the FATF does not form part of any international body. It is comprised of 31 countries and two international bodies and is also divided into regional groups.

11. The Financial Action Task Force on Money Laundering (FATF):

a. Prepares rules that are directly applicable by the states and other international bodies.

b. Has the mission of drafting theoretical recommendations and has no other responsibility.

c. Drafts merely theoretical recommendations as well as evaluates the different member countries.

d. Has drafted its Forty Recommendations, which are binding.

Answer: The correct answer is c.

